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(d) Amendments to application to in-
crease number of workers. Applications
may be amended at any time, prior to
an RA certification determination, to
increase the number of workers re-
quested in the initial application by
not more than 20 percent (60 percent
for employers of less than ten workers)
without requiring an additional re-
cruitment period for U.S. workers. Re-
quests for increases above the percent
prescribed, without additional recruit-
ment, may be approved only when the
need for additional workers could not
have been foreseen, and that crops or
commodities will be in jeopardy prior
to the expiration of an additional re-
cruitment period.

(e) Minor amendments to applications.
Minor technical amendments may be
requested by the employer and made to
the application and job offer prior to
the certification determination if the
RA determines they are justified and
will have no significant effect upon the
RA’s ability to make the labor certifi-
cation determination required by
§655.106 of this part. Amendments de-
scribed at paragraph (d) of this section
are not ‘“‘minor technical amend-
ments”’.

(f) Untimely applications—(1) Notices of
denial. If an H-2A application, or any
part thereof, does not satisfy the time
requirements specified in paragraph (c)
of this section, and if the exception in
paragraph (d) of this section does not
apply, the RA may then advise the em-
ployer in writing that the certification
cannot be granted because, pursuant to
paragraph (c) of this section, there is
not sufficient time to test the avail-
ability of U.S. workers. The notice of
denial shall inform the employer of its
right to an administrative review or de
novo hearing before an administrative
law judge.

(2) Emergency situations. Notwith-
standing paragraph (f)(1) of this sec-
tion, in emergency situations the RA
may waive the time period specified in
this section on behalf of employers who
have not made use of temporary alien
agricultural workers (H-2 or H-2A) for
the prior year’s agricultural season or
for any employer which has other good
and substantial cause (which may in-
clude unforeseen changes in market
conditions), provided that the RA has
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an opportunity to obtain sufficient
labor market information on an expe-
dited basis to make the labor certifi-
cation determination required by §216
of the INA (8 U.S.C. 1186). In making
this determination, the RA will accept
information offered by and may con-
sult with representatives of the U.S.
Department of Agriculture.

(g) Length of job opportunity. The em-
ployer shall set forth on the applica-
tion sufficient information concerning
the job opportunity to demonstrate to
the RA that the need for the worker is
‘“of a temporary or seasonal nature”’’,
as defined at §655.100(c)(2) of this part.
Job opportunities of 12 months or more
are presumed to be permanent in na-
ture. Therefore, the RA shall not grant
a temporary alien agricultural labor
certification where the job opportunity
has been or would be filled by an H-2A
worker for a cumulative period, includ-
ing temporary alien agricultural labor
certifications and extensions, of 12
months or more, except in extraor-
dinary circumstances.

[62 FR 20507, June 1, 1987, as amended at 64
FR 34966, June 29, 1999]

§655.102 Contents of job offers.

(a) Preferential treatment of aliens pro-
hibited. The employer’s job offer to U.S.
workers shall offer the U.S. workers no
less than the same benefits, wages, and
working conditions which the employer
is offering, intends to offer, or will pro-
vide to H-2A workers. Conversely, no
job offer may impose on U.S. workers
any restrictions or obligations which
will not be imposed on the employer’s
H-2A workers. This does not relieve the
employer from providing to H-2A work-
ers at least the same level of minimum
benefits, wages, and working condi-
tions which must be offered to U.S.
workers consistent with this section.

(b) Minimum benefits, wages, and work-
ing conditions. Except when higher ben-
efits, wages or working conditions are
required by the provisions of paragraph
(a) of this section, DOL has determined
that in order to protect similarly em-
ployed U.S. workers from adverse ef-
fect with respect to benefits, wages,
and working conditions, every job offer
which must accompany an H-2A appli-
cation always shall include each of the
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following minimum benefit, wage, and
working condition provisions:

(1) Housing. The employer shall pro-
vide to those workers who are not rea-
sonably able to return to their resi-
dence within the same day housing,
without charge to the worker, which
may be, at the employer’s option, rent-
al or public accommodation type hous-
ing.

(i) Standards for employer-provided
housing. Housing provided by the em-
ployer shall meet the full set of DOL
Occupational Safety and Health Ad-
ministration standards set forth at 29
CFR 1910.142, or the full set of stand-
ards at §§654.404-654.417 of this chapter,
whichever are applicable, except as
provided for under paragraph (b)(1)(iii)
of this section. Requests by employers,
whose housing does not meet the appli-
cable standards, for conditional access
to the intrastate or interstate clear-
ance system, shall be processed under
the procedures set forth at §654.403 of
this chapter.

(ii) Standards for range housing. Hous-
ing for workers principally engaged in
the range production of livestock shall
meet standards of the DOL Occupa-
tional Safety and Health Administra-
tion for such housing. In the absence of
such standards, range housing for
sheepherders and other workers en-
gaged in the range production of live-
stock shall meet guidelines issued by
ETA.

(iii) Standards for other habitation.
Rental, public accomodation, or other
substantially similar class of habi-
tation must meet local standards for
such housing. In the absence of applica-
ble local standards, State standards
shall apply. In the absence of applica-
ble local or State standards, Occupa-
tional Safety and Health Administra-
tion standards at 29 CFR 1910.142 shall
apply. Any charges for rental housing
shall be paid directly by the employer
to the owner or operator of the hous-
ing. When such housing is to be sup-
plied by an employer, the employer
shall document to the satisfaction of
the RA that the housing complies with
the local, State, or federal housing
standards applicable under this para-
graph (b)(1)(iii).

(iv) Charges for public housing. If pub-
lic housing provided for migrant agri-
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cultural workers under the auspices of
a local, county, or State government is
secured by an employer, and use of the
public housing unit normally requires
charges from migrant workers, such
charges shall be paid by the employer
directly to the appropriate individual
or entity affiliated with the housing’s
management.

(v) Deposit charges. Charges in the
form of deposits for bedding or other
similar incidentals related to housing
shall not be levied upon workers by
employers who provide housing for
their workers. However, employers
may require workers to reimburse
them for damage caused to housing by
the individual workers found to have
been responsible for damage which is
not the result of normal wear and tear
related to habitation.

(vi) Family housing. When it is the
prevailing practice in the area of in-
tended employment and the occupation
to provide family housing, family hous-
ing shall be provided to workers with
families who request it.

(2) Workers’ compensation. The em-
ployer shall provide, at no cost to the
worker, insurance, under a State work-
ers’ compensation law or otherwise,
covering injury and disease arising out
of and in the course of the worker’s
employment which will provide bene-
fits at least equal to those provided
under the State workers’ compensation
law, if any, for comparable employ-
ment. The employer shall furnish the
name of the insurance carrier and the
insurance policy number, or, if appro-
priate, proof of State law coverage, to
the RA prior to the issuance of a labor
certification.

(3) Employer-provided items. Except as
provided below, the employer shall pro-
vide, without charge including deposit
charge, to the worker all tools, sup-
plies, and equipment required to per-
form the duties assigned; the employer
may charge the worker for reasonable
costs related to the worker’s refusal or
negligent failure to return any prop-
erty furnished by the employer or due
to such worker’s willful damage or de-
struction of such property. Where it is
a common practice in the particular
area, crop activity and occupation for
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workers to provide tools and equip-
ment, with or without the employer re-
imbursing the workers for the cost of
providing them, such an arrangement
is permissible if approved in advance
by the RA.

(4) Meals. Where the employer has
centralized cooking and eating facili-
ties designed to feed workers, the em-
ployer shall provide each worker with
three meals a day. When such facilities
are not available, the employer either
shall provide each worker with three
meals a day or shall furnish free and
convenient cooking and kitchen facili-
ties to the workers which will enable
the workers to prepare their own
meals. Where the employer provides
the meals, the job offer shall state the
charge, if any, to the worker for such
meals. Until a new amount is set pur-
suant to this paragraph (b)4), the
charge shall not be more than $5.26 per
day unless the RA has approved a high-
er charge pursuant to §655.111 of this
part. BEach year the charge allowed by
this paragraph (b)(4) will be changed by
the same percentage as the 12-month
percent change in the Consumer Price
Index for All Urban Consumers for
Food between December of the year
just concluded and December of the
year prior to that. The annual adjust-
ments shall be effective on the date of
their publication by the Director as a
notice in the FEDERAL REGISTER.

(5) Transportation; daily subsistence—
(i) Transportation to place of employ-
ment. The employer shall advance
transportation and subsistence costs
(or otherwise provide them) to workers
when it is the prevailing practice of
non-H-2A agricultural employers in the
occupation in the area to do so, or
when such benefits are extended to H-
2A workers. The amount of the trans-
portation payment shall be no less (and
shall not be required to be more) than
the most economical and reasonable
similar common carrier transportation
charges for the distances involved. If
the employer has not previously ad-
vanced such transportation and sub-
sistence costs to the worker or other-
wise provided such transportation or
subsistence directly to the worker by
other means and if the worker com-
pletes 50 percent of the work contract
period, the employer shall pay the
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worker for costs incurred by the work-
er for transportation and daily subsist-
ence from the place from which the
worker has come to work for the em-
ployer to the place of employment. The
amount of the daily subsistence pay-
ment shall be at least as much as the
employer will charge the worker for
providing the worker with three meals
a day during employment. If no
charges will be made for meals and free
and convenient cooking and kitchen fa-
cilities will be provided, the amount of
the subsistence payment shall be no
less than the amount permitted under
paragraph (b)(4) of this section.

(ii) Transportation from place of em-
ployment. If the worker completes the
work contract period, the employer
shall provide or pay for the worker’s
transportation and daily subsistence
from the place of employment to the
place from which the worker, dis-
regarding intervening employment,
came to work for the employer, or, if
the worker has contracted with a sub-
sequent employer who has not agreed
in that contract to provide or pay for
the worker’s transportation and daily
subsistence expenses from the employ-
er’s worksite to such subsequent em-
ployer’s worksite, the employer shall
provide or pay for such expenses; ex-
cept that, if the worker has contracted
for employment with a subsequent em-
ployer who, in that contract, has
agreed to pay for the worker’s trans-
portation and daily subsistence ex-
penses from the employer’s worksite to
such subsequent employer’s worksite,
the employer is not required to provide
or pay for such expenses.

(iii) Transportation between living
quarters and worksite. The employer
shall provide transportation between
the worker’s living quarters (i.e., hous-
ing provided by the employer pursuant
to paragraph (b)(1) of this section) and
the employer’s worksite without cost
to the worker, and such transportation
will be in accordance with applicable
laws and regulations. This paragraph
(b)(b)(iii) is applicable to the transpor-
tation of workers eligible for housing,
pursuant to paragraph (b)(1) of this sec-
tion.

(6) Three-fourths guarantee—(i) Offer
to worker. The employer shall guar-
antee to offer the worker employment
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for at least three-fourths of the work-
days of the total periods during which
the work contract and all extensions
thereof are in effect, beginning with
the first workday after the arrival of
the worker at the place of employment
and ending on the expiration date spec-
ified in the work contract or in its ex-
tensions, if any. If the employer affords
the U.S. or H-2A worker during the
total work contract period less employ-
ment than that required under this
paragraph (b)(6), the employer shall
pay such worker the amount which the
worker would have earned had the
worker, in fact, worked for the guaran-
teed number of days. For purposes of
this paragraph (b)(6), a workday shall
mean the number of hours in a work-
day as stated in the job order and shall
exclude the worker’s Sabbath and fed-
eral holidays. An employer shall not be
considered to have met the work guar-
antee if the employer has merely of-
fered work on three-fourths of the
workdays if each workday did not con-
sist of a full number of hours of work
time specified in the job order. The
work shall be offered for at least three-
fourths of the workdays (that is, 3/4 x
(number of days) x (specified hours)).
Therefore, if, for example, the contract
contains 20 eight-hour workdays, the
worker shall be offered employment for
120 hours during the 20 workdays. A
worker may be offered more than the
specified hours of work on a single
workday. For purposes of meeting the
guarantee, however, the worker shall
not be required to work for more than
the number hours specified in the job
order for a workday, or on the worker’s
Sabbath or Federal holidays.

(i1) Guarantee for piece-rate-paid work-
er. If the worker will be paid on a piece
rate basis, the employer shall use the
worker’s average hourly piece rate
earnings or the AEWR, whichever is
higher, to calculate the amount due
under the guarantee.

(iii) Failure to work. Any hours which
the worker fails to work, up to a max-
imum of the number of hours specified
in the job order for a workday, when
the worker has been offered an oppor-
tunity to do so pursuant to paragraph
(b)(6)(1) of this section and all hours of
work actually performed (including
voluntary work over 8 hours in a work-
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day or on the worker’s Sabbath or fed-
eral holidays) may be counted by the
employer in calculating whether the
period of guaranteed employment has
been met.

(iv) Displaced H-2A worker. The em-
ployer shall not be liable for payment
under this paragraph (b)(6) with respect
to an H-2A worker whom the RA cer-
tifies is displaced because of the em-
ployer’s compliance with §655.103(e) of
this part.

(7) Records. (i) The employer shall
keep accurate and adequate records
with respect to the workers’ earnings
including field tally records, sup-
porting summary payroll records and
records showing the nature and
amount of the work performed; the
number of hours of work offered each
day by the employer (broken out by
hours offered both in accordance with
and over and above the three-fourths
guarantee at paragraph (b)(6) of this
section); the hours actually worked
each day by the worker; the time the
worker began and ended each workday;
the rate of pay (both piece rate and
hourly, if applicable); the worker’s
earnings per pay period; the worker’s
home address; and the amount of and
reasons for any and all deductions
made from the worker’s wages;

(ii) If the number of hours worked by
the worker is less than the number of-
fered in accordance with the three-
fourths guarantee at paragraph (b)(6) of
this section, the records shall state the
reason or reasons therefore.

(iii) Upon reasonable notice, the em-
ployer shall make available the
records, including field tally records
and supporting summary payroll
records for inspection and copying by
representatives of the Secretary of
Labor, and by the worker and rep-
resentatives designated by the worker;
and

(iv) The employer shall retain the
records for not less than three years
after the completion of the work con-
tract.

(8) Hours and earnings statements. The
employer shall furnish to the worker
on or before each payday in one or
more written statements the following
information:

(i) The worker’s total earnings for
the pay period;
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(ii) The worker’s hourly rate and/or
piece rate of pay;

(iii) The hours of employment which
have been offered to the worker (bro-
ken out by offers in accordance with
and over and above the guarantee);

(iv) The hours actually worked by
the worker;

(v) An itemization of all deductions
made from the worker’s wages; and

(vi) If piece rates are used, the units
produced daily.

(9) Rates of pay. (i) If the worker will
be paid by the hour, the employer shall
pay the worker at least the adverse ef-
fect wage rate in effect at the time the
work is performed, the prevailing hour-
ly wage rate, or the legal federal or
State minimum wage rate, whichever
is highest, for every hour or portion
thereof worked during a pay period; or

(ii)(A) If the worker will be paid on a
piece rate basis and the piece rate does
not result at the end of the pay period
in average hourly piece rate earnings
during the pay period at least equal to
the amount the worker would have
earned had the worker been paid at the
appropriate hourly rate, the worker’s
pay shall be supplemented at that time
so that the worker’s earnings are at
least as much as the worker would
have earned during the pay period if
the worker had been paid at the appro-
priate hourly wage rate for each hour
worked; and the piece rate shall be no
less than the piece rate prevailing for
the activity in the area of intended em-
ployment; and

(B) If the employer who pays by the
piece rate requires one or more min-
imum productivity standards of work-
ers as a condition of job retention,

(I) Such standards shall be specified
in the job offer and be no more than
those required by the employer in 1977,
unless the RA approves a higher min-
imum; or

(2) If the employer first applied for
H-2 agricultural or H-2A temporary
alien agricultural labor certification
after 1977, such standards shall be no
more than those normally required (at
the time of the first application) by
other employers for the activity in the
area of intended employment, unless
the RA approves a higher minimum.

(10) Frequency of pay. The employer
shall state the frequency with which
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the worker will be paid (in accordance
with the prevailing practice in the area
of intended employment, or at least
twice monthly whichever is more fre-
quent).

(11) Abandomment of employment; or
termination for cause. If the worker vol-
untarily abandons employment before
the end of the contract period, or is
terminated for cause, and the employer
notifies the local office of such aban-
donment or termination, the employer
will not be responsible for providing or
paying for the subsequent transpor-
tation and subsistence expenses of any
worker for whom the employer would
have otherwise been required to pay
such expenses under paragraph (b)(5)(ii)
of this section, and that worker is not
entitled to the ‘‘three-fourths guar-
antee’ (see paragraph (b)(6) of this sec-
tion).

(12) Contract impossibility. If, before
the expiration date specified in the
work contract, the services of the
worker are no longer required for rea-
sons beyond the control of the em-
ployer due to fire, hurricane, or other
Act of God which makes the fulfillment
of the contract impossible the em-
ployer may terminate the work con-
tract. In the event of such termination
of a contract, the employer shall fulfill
the three-fourths guarantee at para-
graph (b)(6) of this section for the time
that has elapsed from the start of the
work contract to its termination. In
such cases the employer will make ef-
forts to transfer the worker to other
comparable employment acceptable to
the worker. If such transfer is not ef-
fected, the employer shall:

(i) Offer to return the worker, at the
employer’s expense, to the place from
which the worker disregarding inter-
vening employment came to work for
the employer,

(ii) Reimburse the worker the full
amount of any deductions made from
the worker’s pay by the employer for
transportation and subsistence ex-
penses to the place of employment, and

(iii) Notwithstanding whether the
employment has been terminated prior
to completion of 50 percent of the work
contract period originally offered by
the employer, pay the worker for costs
incurred by the worker for transpor-
tation and daily subsistence from the
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place from which the worker, without
intervening employment, has come to
work for the employer to the place of
employment. Daily subsistence shall be
computed as set forth in paragraph
(b)(5)(1) of this section. The amount of
the transportation payment shall be no
less (and shall not be required to be
more) than the most economical and
reasonable similar common carrier
transportation charges for the dis-
tances involved.

(13) Deductions. The employer shall
make those deductions from the work-
er’s paycheck which are required by
law. The job offer shall specify all de-
ductions not required by law which the
employer will make from the worker’s
paycheck. All deductions shall be rea-
sonable. The employer may deduct the
cost of the worker’s transportation and
daily subsistence expenses to the place
of employment which were borne di-
rectly by the employer. In such cases,
the job offer shall state that the work-
er will be reimbursed the full amount
of such deductions upon the worker’s
completion of 50 percent of the work-
er’s contract period. However, an em-
ployer subject to the Fair Labor Stand-
ards Act (FLSA) may not make deduc-
tions which will result in payments to
workers of less than the federal min-
imum wage permitted by the FLSA as
determined by the Secretary at 29 CFR
part 531.

(14) Copy of work contract. The em-
ployer shall provide to the worker, no
later than on the day the work com-
mences, a copy of the work contract
between the employer and the worker.
The work contract shall contain all of
the provisions required by paragraphs
(a) and (b) of this section. In the ab-
sence of a separate, written work con-
tract entered into between the em-
ployer and the worker, the required
terms of the job order and application
for temporary alien agricultural labor
certification shall be the work con-
tract.

(c) Appropriateness of required quali-
fications. Bona fide occupational quali-
fications specified by an employer in a
job offer shall be consistent with the
normal and accepted qualifications re-
quired by non-H-2A employers in the
same or comparable occupations and
crops, and shall be reviewed by the RA
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for their appropriateness. The RA may
require the employer to submit docu-
mentation to substantiate the appro-
priateness of the qualification specified
in the job offer; and shall consider in-
formation offered by and may consult
with representatives of the U.S. De-
partment of Agriculture.

(d) Positive recruitment plan. The em-
ployer shall submit in writing, as a
part of the application, the employer’s
plan for conducting independent, posi-
tive recruitment of U.S. workers as re-
quired by §§655.103 and 655.105(a) of this
part. Such a plan shall include a de-
scription of recruitment efforts (if any)
made prior to the actual submittal of
the application. The plan shall describe
how the employer will engage in posi-
tive recruitment of U.S. workers to an
extent (with respect to both effort and
location(s)) no less than that of non-H-
2A agricultural employers of com-
parable or smaller size in the area of
employment. When it is the prevailing
practice in the area of employment and
for the occupation for non-H-2A agri-
cultural employers to secure TU.S.
workers through farm labor contrac-
tors and to compensate farm labor con-
tractors with an override for their
services, the employer shall describe
how it will make the same level of ef-
fort as non-H-2A agricultural employ-
ers and provide an override which is no
less than that being provided by non-
H-2A agricultural employers.

§655.103 Assurances.

As part of the temporary alien agri-
cultural 1labor certification applica-
tion, the employer shall include in the
job offer a statement agreeing to abide
by the conditions of this subpart. By so
doing, the employer makes each of the
following assurances:

(a) Labor disputes. The specific job op-
portunity for which the employer is re-
questing H-2A certification is not va-
cant because the former occupant is on
strike or being locked out in the course
of a labor dispute.

(b) Employment-related laws. During
the period for which the temporary
alien agricultural labor certification is
granted, the employer shall comply
with applicable federal, State, and
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